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Preface

The American Constitution is in many ways an amazing document. Written 
over 200 years ago for a vastly different world, it remains the vehicle for debating 
and resolving society’s most profound political and moral issues. Although it can 
be discussed in terms of elegant abstract theories, it also has enormous practical 
effects on the most intimate and important aspects of people’s lives.

Constitutional principles can and must be evaluated from a myriad of  
perspectives: issues of interpretation and how meaning should be given to the 
document; questions of institutional competence, especially as to the role of the 
judiciary in a democratic society; normative visions about theories of government 
and individual freedoms; and perhaps most important of all, in terms of how con-
stitutional doctrines affect people’s lives. Ultimately, constitutional law is about 
the meaning of a just society and how best to achieve it.

My goal is to write the most thorough and lucid discussion of American con-
stitutional law that I can in under 1,500 pages. I want both to state clearly constitu-
tional doctrines and to identify the competing policy considerations in each area.

Constitutional law is a vast field, and space limitation affected every aspect 
of the book. First, many aspects of constitutional law that are covered in parts 
of the law school curriculum other than constitutional law courses are omitted. 
Most notably, constitutional provisions concerning criminal procedure — such as 
the Fourth Amendment, the Fifth Amendment’s double jeopardy and grand jury 
clauses, and the Sixth Amendment — are not included. Nor does the book cover 
aspects of federal court jurisdiction that are traditionally the focus of federal juris-
diction courses, such as the Eleventh Amendment and abstention doctrines.1

Second, the focus is primarily on the Supreme Court, and there is relatively 
little discussion of lower court decisions. There are many areas where lower court 
decisions are mentioned or cited, but there simply was not space for lengthy dis-
cussion of lower court approaches on various issues.

1 These are covered in detail in Erwin Chemerinsky, Federal Jurisdiction (8th ed. 2020).
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Finally, citations to secondary source materials are kept to a minimum. 
Although the literature on constitutional law is very rich, only a relatively small 
amount is cited in each area.

The material is divided into 12 chapters. Chapter 1 is an introduction and 
briefly describes the functions of the Constitution, the history of its drafting and 
ratification, and competing theories of constitutional interpretation.

Chapter 2 focuses on the federal judicial power and examines the authority 
for judicial review, justiciability doctrines, congressional control of federal court 
jurisdiction, and sovereign immunity of state governments.

Chapter 3 considers the federal legislative power, including various congres-
sional powers, federalism as a limit on Congress’s authority, and the problems of 
the administrative state.

Chapter 4 examines the federal executive power. A new section of this chap-
ter focuses on presidential power in connection with the war on terrorism. Areas 
of overlap are acknowledged and dealt with by cross-references.

Chapter 5 discusses limits on state government power necessitated by the 
existence of a national government and of other states. Specifically, preemption, 
the dormant commerce clause, state taxation of interstate commerce, and the 
privileges and immunities clause are considered.

Chapter 6 examines the structure of the Constitution’s protection of individ-
ual liberties. It discusses provisions in the Constitution’s text, apart from the Bill 
of Rights, that concern individual rights. It also examines basic principles that 
apply to all the constitutional provisions dealing with individual liberties and civil 
rights, including the application of the Bill of Rights to the states, the require-
ment for government action, and the levels of scrutiny.

Chapter 7 focuses on procedural due process. The distinction between pro-
cedural and substantive due process is discussed at the outset. The chapter then 
examines what constitutes a deprivation of life, liberty, or property and what pro-
cedures must be followed when such a deprivation occurs.

Chapter 8 considers economic liberties under the Constitution. The chap-
ter explores the use of substantive due process to protect economic rights, 
the contracts clause of Article I, §10, and the takings clause found in the Fifth 
Amendment.

Equal protection is examined in Chapter 9. This chapter begins by describ-
ing the analytical approach used in equal protection cases and focuses on the ways 
various types of discrimination have been treated by the Supreme Court.

Chapter 10 discusses fundamental rights. Because the Court often is unclear 
about whether a particular right, such as the right to marry, is found under due 
process or equal protection or both, it is clearest to place in one chapter all the 
Supreme Court decisions under these provisions that have concerned individual 
rights. The source of the various rights, of course, is discussed throughout the 
chapter.

Chapter 11 looks at the First Amendment’s protection of expression, includ-
ing the rights of speech, press, assembly, and association. Chapter 12 examines 
the First Amendment’s protection of religion under both the free exercise clause 
and the establishment clause.
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This is a particularly pivotal time in the United States Supreme Court. As 
reflected in the decisions in October Term 2021 — where the Court overruled Roe 
v . Wade, significantly expanded gun rights, restricted administrative power, and 
aggressively safeguarded free exercise of religion — we are in the midst of major 
changes in constitutional law. There is no doubt that there are many areas of con-
stitutional law that may change in the near future. I have tried to identify these 
throughout the book. Inevitably, though, a book like this is a snapshot of the law 
at the moment and its history.

The book is complete through the end of the Supreme Court’s October Term 
2021, which ended on June 30, 2022. In light of the often rapid pace of change in 
constitutional law, I expect to continue to write new editions at regular intervals. I 
welcome comments and suggestions from readers.

Erwin Chemerinsky
September 2022
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